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STATEMENT OF JURISDICTION
The Utah Court of Appeals has jurisdiction in this matter pursuant to
Sections 35-4-508(10) and 63-46b-16(l), Utah Code Annotated 1953, as amended.

STATEMENT OF THE ISSUES
What is the proper interpretation of the words "discontinued operations" as
it is contained in the Utah Employment Security Act § 35-4-303(9)(a)? The
standard of review is: Has the appellant been substantially prejudiced by the
Board of Review's erroneous interpretation or application of the law? Sec. 63-46b16(4), Utah Code Annotated 1953, as amended.

DETERMINATIVE STATUTES AND RULES
Utah Employment Security Act, Sec. 35-4-303(9):
(a) If an employer, other than a reopening employer, has acquired the
business or all or substantially all the assets of another employer and the
other employer had discontinued operations upon the acquisition, the period
of liability with respect to the filing of contribution reports, the payment of
contributions, after January 1, 1985, the benefit costs of both employers,
and the payrolls of both employers during the qualifying period shall be
jointly considered for the purpose of determining and establishing the
acquiring party's qualifications for an experience rating classification. The
transferring employer shall be divested of his payroll experience.
(b) Any employing unit or prospective employing unit that acquires the
payroll experience of an employer shall, for all purposes of this chapter, be
an employer as of the date of acquisition.

1

(c) Notwithstanding Section 35-4-310, when an employer, as provided in this
subsection, has been divested of his payroll experience by transferring all of
his business to another and by ceasing operations as of the date of the
transfer, the transferring employer shall cease to be an employer, as defined
by this chapter, as of the date of the transfer.

STATEMENT OF THE CASE
DuMac, Inc. has been a printing and mailing services business in the Salt
Lake City area for over 30 years. In February 1997 John Durham, President of
DuMac, Inc., organized DuMac, LLC under the laws of the State of Utah. All
printing and mailing operations DuMac, Inc. were terminated and transferred to
DuMac, LLC, and all employees of DuMac, Inc. became employees of DuMac, LLC
with the same duties and at the same salaries. DuMac, Inc's only continuing
business activity was leasing equipment to DuMac, LLC and providing consulting
services.
i

On February 7, 1997 John Durham prepared and filed a Status Report
Questionnaire with the Utah Department of Employment Security giving notice
that DuMac, LLC would assume the business operations of DuMac, Inc. on or
about March 1, 1997. On February 25, 1997 Mr. Durham was notified by
telephone conference with Mr. John Levanger that the Department of
Employment Security had determined DuMac, LLC to be a new employer and
therefore not entitled to the .004 earned contribution rate of DuMac, Inc., but
instead would charged a rate of .012. Mr. Durham immediately wrote a letter to
2

Mr. Levanger outlining the nature and circumstances of the transfer of assets and
operations to DuMac, LLC, and requesting that the Department review its decision
denying successor status to DuMac, LLC.
A hearing was held before Administrative Law Judge Kenneth A Major on
April 14, 1997 in the Office of the Appeals Tribunal, Salt Lake City Job Service
Center. Appearing were John Durham on behalf of DuMac, Inc. and Robert
Harwood on behalf of the Department of Employment Security. Testimony of the
parties was taken at the hearing as set forth in the Reporter's Transcript on file
herein. Judge Major affirmed the Department's decision on April 16, 1997.
On May 7, 1997 John Durham filed an appeal with the Board of Review of
the Industrial Commission of Utah. The Board issued its decision on June 13,
1997 affirming the ruling of the Administrative Law Judge. It is this decision of
the Board of Review that has now been appealed to the Utah Court of Appeals.

RELEVANT FACTS
The relevant facts in this case are that DuMac, LLC completely took over
all printing and mailing operations of DuMac, Inc. In doing so all employees of
DuMac, Inc. became employees of DuMac, LLC, and assets of DuMac, Inc. were
leased to DuMac, LLC. (Reporter's Transcript - page 3, lines 38-46)
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SUMMARY OF ARGUMENT
The proper interpretation of "discontinued operations" is to cease or give up
the active production or operation of a business with the intention to completely
surrender any interest in the operation. Because Dumac, Inc. has intentionally
ceased and given up any interest in the active production of printing and direct
mail advertising products and the operation of that process, and is in fact no
longer fully equipped, ready, able, and willing to function as such, the
requirements of § 35-4-303(9Xa) have been met and Dumac, LLC should be given
successor status with respect to calculating its rate of contribution.

DETAIL OF ARGUMENT
The Employment Security Act (ESA), Utah Code § 35-4-303, requires the
joint consideration of both the acquiring employer's and the transferring
employer's contribution factors when determining rates if: 1) the acquiring
employer has acquired the business or all or substantially all the assets of another
employer and 2) the transferring employer has discontinued operations upon the
acquisition. Utah Code § 35-4-303(9)(a). The Department of Employment Security's
Administrative Rule R562-303-106 (R562), enacted to enforce the above Act, defines
"discontinued operations" to mean that at the point of acquisition, "the preceding
employer has no continuing business activity, for example no concurrently
operating business at other locations." Utah Employment Securities Administrative
4

Rule R562-303-106(lXg). The ESA calls for the transferring employer to
discontinue operations. R562 requires the transferring employer to have "no
continuing business activity." The Department's rule is an unwarranted narrowing
of the ESA that proves unworkable when enforced
"Discontinue" is defined as "ending, causing to cease, ceasing to use, giving
up, leaving off. Refers to the termination or abandonment of a project." Black's
Law Dictionary, 6th ed., 464 (1990). One court has held that "[t]o discontinue
means to interrupt the continuance of; stop; to give up; to abandon or terminate
by discontinuance . . . [and is] meant to refer to an intentional, complete, and final

surrender of right or interest." Musslewhite Vt State Corporation Commission, 295
P.2d 216, 217 (KM. 1956). As referred to above, "[t]he word 'discontinue' contains
the element of intention." Ullman v. Payne. 16 A.2d 286, 287 (Conn. 1940).
"Operation" is defined as "an effect brought about in accordance with a definite

plan." Black's Law Dictionary, 6th Ed, 1092 (1990). In a Utah mining case, the
Tenth Circuit has held that "'operation' connotes a mine that is actively producing
coal and operating as a coal mine." United Mine Workers of America v. U.S. Steel
Mining. Inc.. 895 F.2d 698 (10th Cir. 1990). The same connotation could also be
used in regard to a printing and advertising business which requires the
production of a finished product through manual labor. Taken together,
"discontinued operations" means the intentional termination of and surrender of
any interest in the active production of a product or the operation of that process.
5

Dumac, Inc. has, in fact "discontinued operations" in accordance with the
requirements of the ESA. Dumac, Inc. intentionally ceased the active production
of printing and direct mail advertising as well as the operation of that process. It
carried out this intention by leasing all of its assets, including all equipment
needed to produce those products, and transferring all of its employees to a
successor employer, Dumac, LLC. By doing so, Dumac, Inc. is no longer fully
equipped, ready, able and willing to function as an active producer of direct mail
advertising or printing or has the capacity to operate such a business. See
Musslewhite. 295 P.2d at 219. Through its actions, Dumac, Inc. has ceased active
operation as a printer or direct mail advertiser, and has therefore "discontinued
operations" as defined by the ESA.
The "no continuing business activity" requirement, as set out in R562, is too
narrow because it does not allow for continued business activity outside of the
active operation of the business - a limitation that is not imposed under the
"discontinued operations" requirement of the ESA. When a transferring employer
intentionally terminates his ability to carry out the active operation or result of
his business, he has discontinued operations, regardless of whether he continues
business activity. As long as that business activity does not involve the day-to-day
operation of the business, it is not a continuance of operations. Dumac, Inc. no
longer has the capability nor intends to conduct the day-to-day active, operations
needed to produce printing and direct mail advertising. Dumac, Inc. functions
6

solely as an equipment lessor and consulting service to Dumac, LLC. Although
this is a business activity related to the business performed by Dumac, LLC, it is
not an active operation like that performed by Dumac, LLC.
If Dumac, Inc. were to discontinue all business activity as dictated by R562,
it would effectually cease to exist. In order to comply with the requirements of
R562, Dumac, Inc. would have to cease any business activities related to direct
mail advertising or printing. It would essentially have to abandon the knowledge
and expertise it has acquired through its experience in the printing and
advertising business in order to develop an new unrelated business. This is an
illogical approach that runs contrary to economic goals. This type of requirement
inhibits economic expansion because it prevents experienced business owners from
selling established businesses to new entrepreneurs and pursuing new business
ventures based on the experience they have acquired from operating the previous
business.
When the Department determined that Dumac, LLC was not entitled to
successor status due to Dumac, Inc's alleged failure to "discontinue operations," the
Department imposed a contribution rate of 0.012 on Dumac, LLC instead of the
lower rate of 0.004 that was previously assigned to Dumac, Inc. This assignment
was made despite the fact that Dumac, LLC merely continued the operation that
Dumac, Inc. had previously carried out and therefore experienced absolutely no
increased risk of unemployment claims resulting from the change. It is against
7

public policy to impose a new employer rate, which is incidentally higher t h a n the
successor rate, on a company t h a t has not estabhshed any new business from t h a t
of its predecessor, while imposing a lower continuing rate on the predecessor
company, which through the transfer of all of its assets and employees, has in
essence become a new employer with an entirely different business.
In Burlington Truck Lines v. Iowa Employment Security Commission, a
similar case decided in Iowa, the court decided t h a t such a determination was
against public policy. 32 N.W.2d 792 (Iowa 1948). In t h a t case, a railroad
subsidiary operated separate truck and bus divisions. The subsidiary transferred
its truck division to another subsidiary of the railroad. Upon transfer, all the
truck division's employees remained identical, there was no change in operating
policies, and the pending operations were continued and completed without
interruption.

The court determined t h a t the subsidiary who acquired the truck

division was a successor under the Iowa Employment Security Act and was
therefore entitled to a reduced contribution rate. The court found t h a t the
clear purpose of [the Act] is to avoid requiring the commencement of a new
stabilizing period where there is continuity of operation in spite of the
transfer. If the subject of the transfer be such an independent or separate
business or enterprise as to have an employer-employee experience, separate
or separable from t h a t of the other branches or businesses operated by the
owner, its transfer constitutes transfer of an 'enterprise or business' within
the meaning of [the statute!
Id. at 795. The court determined t h a t Burlington Transportation Company did not
transfer part of its business, but rather transferred one of its businesses. See id.
8

Just as in Burlington, Dumac, Inc. transferred an independent business t h a t is
separate from the one it currently operates. It did not transfer part of its
business and continue the operation of another part; transferred one of its
businesses, the operation of printing and direct mail advertising, but maintained
other separate and distinct businesses, t h a t of leasing and consulting. As the Iowa
Supreme Court acknowledged, it would be against public policy to require Dumac,
LLC to commence "a new stabiHzing period where there is continuity of operation
in spite of the transfer."

Id. at 795.

The same court later affirmed its decision in Burlington adding,
a finding of 'successor employer' status is not to be made by an inflexible,
mechanical application of either the statute or the regulations but rather
upon a determination of whether, by reason of the transfer, the transferee
enjoys a substantially similar capacity to carry on a business operation
similar to t h a t of the transferor.
Contract Services v. Iowa Department of Job Services, 372 N.W.2d 212 (Iowa 1985).
Likewise, the Utah Court of Appeals should refuse to employ the inflexible,
mechanical application of the regulations as set forth in R562 because it can
easily be determined t h a t Dumac, LLC "enjoys a substantially similar capacity to
carry on a business operation similar to that of [Dumac, Inc.]."

Id

In determining successor status, the Federal Unemployment Tax Act (FUTA)
does not require a transferring business to "discontinue operations" or to have "no
continuing business activity." In its tax credit provision, the FUTA defines a
successor employer as a taxpayer who: 1) acquires substantially all of the
9

property used in a trade or business of a predecessor, and 2) immediately after
the acquisition employs in his trade or business one or more individuals who
immediately prior to the acquisition were employed in the trade or business of the
predecessor. 26 CFR § 31.3302(e)-l (1997). The most important factors the Federal
Government considers in determining whether an employer is a successor for
contribution pin-poses, is whether the acquiring business has obtained substantially
all the assets of the transferring business, and whether the employees who worked
for the transferring business are employed by the acquiring business upon
acquisition. Dumac, LLC satisfies both of these requirements. Whether Dumac,
Inc. has ceased its operations should be immaterial. Even if this factor is
considered by the Utah Department of Employment Securities, it is clear that
Dumac, Inc. has "discontinued operations" in accordance with the requirements of
the ESA.

CONCLUSION AND RELIEF SOUGHT
Dumac, Inc. has ceased active operation as a printer or direct mail
advertiser, and has therefore "discontinued operations" as defined by the ESA. For
this reason, Dumac, LLC should be given successor status for the purposes of
calculating its contribution rate and should therefore enjoy a lower rate than that
assigned to new employers.
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WHEREFORE, petitioner prays that the Court of Appeals reverse the
decision of the Board of Review of the Industrial Commission of Utah and order
that DuMac, LLC is entitled to successor status of DuMac, Inc. and the earned
contribution rate of .004; and for such other relief as the Court deems equitable
and appropriate.
No addendum to this brief is necessary.
DATED this

l(

day of October, 1997.

MILES E. LIGK^LL
Attorney fo~ " " - ^
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CERTIFICATE OF SERVICE BY MAIL
L Miles E. Lignell, certify that on the

/ / day of October, 1997, I served

two (2) copies of the attached BRIEF OF PETITIONER upon Lorin R. Blauer, the
counsel for the respondent in this matter, by mailing them to him by first class
mail with sufficient postage prepaid to the following address:
LORIN A BLAUER
140 East 300 South
P.O. Box 45244
Salt Lake City, Utah 84145-0244

MILES E. LIGNELJ
Attorney for Petftioner
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